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The Kansas-Colorado Case. 


The conflicting interests of neighboring 
states in the a river flowing 
through them present a question just decided 
for the first time by the Supreme Court of 
the United States in the suit of Kansas v. 
Colorado, Adv. S. U. S. 1906, p. 655, 
27 Sup. Ct. Rep. 655, to prevent such 
use of the waters of the Arkansas river in 
Colorado as would cause such depletion of 


waters of 


the waters as would cause injury to the in- | 


terests of the people of Kansas. The at- 
tempt of the United States to intervene 
on the ground that the superior right of the 
national government to control the flow of 
the river as a part of the system for the 
reclamation of arid lands was denied by 
the court, without prejudice to the right of 
intervention if necessary to preserve or im- 
prove the navigability of the river. This 
was because the Constitution gives to the 
Federal government the right to regulate 
navigable waters, but does not grant to it 
any power over the reclamation of arid 
lands in the states. 

The right of the state of Kansas to bring 
the suit is sustained on the ground that 
the question involved is a matter of state 


interest affecting the general welfare of 
the state, and that, in bringing such an 
action, the state was not merely represent- 
ing individual citizens. A somewhat sur- 
prising contention on the part of Colorado 
was that the Arkansas river in that state 
terminated at or near the state line, and 
that the Arkansas in Kansas was a new 
river, beginning some distance farther on; 
but the court found that the river was con- 
tinuous, though at times a portion of the 
bed might be dry on the surface. The great 
question of the right of the people of Colo- 
rado to take water from a river for irriga- 
tion, thereby diminishing the flow to some 
extent, and causing some detriment to 
riparian owners in Kansas, involved, first, 
the question whether the common-law rule 
of riparian rights, or the doctrine of ap- 
proprigtion of waters, should govern, and, 
second, if the use of the waters for irriga- 
tion was lawful, to what extent it might go. 
The court held that it was for each state 
to determine whether the common-law rule, 
or the doctrine of appropriation, should 
govern in its territory; and also that, since 
Kansas itself recognized the right of appro- 
priation for the purpose of irrigation, she 
could not complain of the adoption of that 
law by Colorado. As to the extent to which 
the appropriation might be made, the court 
said it must “so adjust the dispute upon the 
basis of equality of rights as to secure, as 
far as possible, to Colorado the benefits of 
irrigation, without depriving Kansas of the 
like beneficial effects of a flowing stream.” 
| Finding that some detriment had resulted 


‘toa portion of the Arkansas valley in Kan- 
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sas by the use of the water in Colorado, 
the court also found that, when the amount 
of this detriment was compared with the 
great benefit which had obviously resulted 
to the counties in Colorado, “it would seem 
that the equality of right and equity be- 
tween the two states forbids any inter- 
ference with the present withdrawal of 
water in Colorado for purposes of irriga- 
tion.” It therefore dismissed the bill “with- 
out prejudice to the right of the plaintiff to 
institute new proceedings whenever it shall 
appear that, through a material increase in 
the depletion of the waters of the Arkansas 
by Colorado, its corporations, or citizens, 
the substantial interests of Kansas are 
being injured to the extent of destroying 
the equitable apportionment of the benefits 
between the two states resulting from the 
flow of the river.” The law of the case 
therefore seems to be that each state 
through which a river runs is entitled to 
make reasonable use of its waters, even to 
the extent that the state below may be 
somewhat damaged thereby, provided the 
upper state does not take waters in excess 
of what will give to it an equitable appor- 
tionment of the benefits of the river. 


——_ »-e—__—__ 


Suit by State against Outside Nuisance. 





Another novel suit by a state, just de- 
cided, is that of Georgia v. Tennessee Cop- 
per Co. Adv. S. U. S. 1906, p. 618, 27 
Sup. Ct. Rep. 618, to restrain the de- 
fendants from discharging noxious gases 
from their works in Tennessee into the state 
of Georgia. The state owned very little 
of the real estate alleged to be affected. 
The suit was for an injury to the state 
“in its capacity of quasi-sovereign.” The 
court found that the sulphurous fumes 
complained of caused and threatened dam- 
age on a large scale to the forests and vege- 
table life, if not to health, in the state of 
Georgia, and ordered an injunction against 
their continuance. With respect to an at- 
tempt to balance the harm to be done to 
the defendant by an injunction against that 
complained of by the plaintiff, the court 
intimated that, if the suit were between 
private parties, it might hesitate to grant 
the relief, instead of leaving them to an ac- 
tion at law, but that a state could not light- 


ly be required to give up quasi-sovereign 
rights for pay, but could fairly and reason- 
ably demand that the air over its territory 
should not be polluted on a great scale by 
sulphurous acid gas, or its forests, crops, 
and orchards endangered by persons be- 
yond its control. Mr. Justice Harlan, while 
concurring in the decision, expressed his dis- 
approval of the suggestion that any relief 
could be granted to the state that would 
not, under like circumstances, be granted to 
a private party. The case is interesting, 
particularly as an illustration of the in- 
creasing tendency to bring public actions 
for the protection of the rights of the gen- 
eral public. There are many such cases in 
which the wrong is extensive and affects 
many people, while the remedies of indi- 
viduals are entirely inadequate. As inti- 
mated by the court in this case, the amount 
of damage sustained by any one individual 
might not be large enough so that a court 
of equity would give him an injunction in- 
terrupting a great enterprise, and at the 
same time the possible recovery of damages 
in an action at law would be too small to 
compensate for the trouble and expense of 
litigation. In such a case, where great 
harm is caused to a community, but what 
each person suffers is small, the private 
remedies merely aggravate the injury. A 
suit on behalf of the public seems to be the 
only adequate remedy. 


0g 


Federal Eight-Hour Law. 


Some close questions arising under the 
act of Congress of 1892, limiting hours of 
daily service of laborers and mechanics 
employed upon public works of the United 
States and of the District of Columbia, 
were decided by the Supreme Court in a 
group of cases reported as Ellis v. United 
States, Adv. S. U. S. 1906, p. 600, 27 
Sup. Ct. Rep. 600. The power of the 
Federal government to enact a_ statute 
of this nature was contested, but the court 
held that “Congress, as incident to its power 
to authorize and enforce contracts for pub- 
lic works, may require that they shall be 
carried out only in a way consistent with 
its views of public policy, and may punish 
a departure from that way;” also, that a 
law otherwise valid would not be made un- 
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constitutional by the fact that it secured 
certain advantages to labor, though Con- 
gress did not have general control over labor 
conditions. The court also held that the 
statute can provide for a criminal prosecu- 
tion to enforce a violation of it, and that 
the government, by making a contract, did 
not thereby waive its sovereignty, or give 
up its power to make a law on the general 
subject. The contention that it could not 
make a breach of contract constitute a 
crime was called by the court a mere con- 
fusion of ideas. 

One of the cases related to work on a 
pier in the Boston navy yard. This was 
obviously one of the public works of the 
United States; but the claim was that the 
employment of men for more than eight 
hours was due to an “extraordinary emer- 
gency,” for which extra hours were allowed 
by the statute. But it appeared that the 
emergency was merely in the contractor’s 
finding it more difficult than he expected, 
although he expected some trouble in get- 
ting certain oak and pine piers called for 
by the contract, and was somewhat de- 
layed thereby. The court, however, refused 
to consider that this constituted an emer- 
gency within the meaning of the law. The 
contention was also made that the con- 
tractor did not “intentionally” violate the 
act, because he, with the emergency, justi- 
fied his conduct. But, as he intended to per- 
mit the men to work over eight hours, the 
court found that he intended to break the 
law in the only sense in which the law con- 
siders intent. 

Other cases grew out of the employment 
of men in dredging a channel in Boston. 
Various employees, such as deck hands, 
crane men, captain, mate, engineer, fore- 
man, etc., on dredges, tugs, and scows, were 
employed more than eight hours a day. 
One question was whether the dredging was 
upon one of the public works of the United 
States. But this was decided in the nega- 
tive, as the bed of the channel where the 
work was done did not belong to the United 
States. Another question was whether 
these men were laborers or mechanics with- 
in the meaning of the act. This was also 
decided in the negative, as the scows and 
floating dredges were vessels within the ad- 
miralty jurisdiction of the United States, 
and the men were to be regarded as seamen, 
rather than laborers and mechanics. The 
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court admitted that the line was not easy 
to draw, and that in this case, as in many 
others, the determination of the precise 
place of a line that had to be drawn was 
somewhat technical. 


—_++-o—___ 


Liquors not Ordered Shipped C. 0. D. 





Some of the devices by which to evade the 
state liquor laws of the states, under the 
guise of interstate commerce, are described 
in some recent Kentucky cases that hate 
just been decided by the United States Su- 
preme Court. Adams Exp. Co. v. Kentucky, 
Adv. S. U. S. 1906, p. 606, 27 Sup. 
Ct. Rep. 606. There was evidence in 
these cases that whisky shipped from Cin- 
cinnati by express C. O. D. to persons in 
Kentucky had not been ordered by the 
consignees, and the contention on the part 
of the state was that such shipments were 
not protected from state laws as interstate 
commerce. Unfortunately for the prosecu- 
tion, however, the evidence to this effect 
was rendered immaterial by an averment in 
the indictment which declared that the ship- 
ments were made by the express company 
as a common carrier in the usual course of 
its business. Mr. Justice Harlan dissented 
on the ground that the cases did not con- 
stitute legitimate interstate commerce, but 
only devices or tricks of the express com- 
pany to evade or defeat the laws of Ken- 
tucky relating to intoxicating liquors. 
There was a further contention by the state 
that, as the agent of the express company 
agreed, on the request of the consignee, to 
hold the package for some days, it lost its 
character of interstate commerce during 
this detention. But this contention was de- 
nied on the authority of Heyman v. South- 
ern R. Co. 203 U. S. 270, 51 L. ed. —, 27 
Sup. Ct. Rep. 104, where it was held that 
goods from another state did not lose their 
character as interstate commerce until de- 
livery to the consignee. Whatever the local 
law might be as to the time when the car- 
rier’s liability should end, the question as 
to the character of goods shipped by ex- 
press from another state to one who has 
not ordered them, it will be seen, is left 
still open by the present cases; so that, 
under proper averments in the indictment, 
and clear proof that the carrier took the 
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goods, knowing they were not ordered by 
the consignee, the court may still find that 
the shipment is not protected as an inter- 
state transaction. 


—_——__++—_—_—_. 


Novel Patent Question. 





A case of first impression in patent law 
has just been decided by the Supreme Court 


of the United States in Kessler v. Eldred, 
Adv. 8. U. S. 1906, p. 611, 27 Sup. 
Ct. Rep. G11. It arose on these facts: 


After an infringement suit, which was de- 
cided in favor of the defendant on the issue 
of noninfringement, and the bill therein 
dismissed, the plaintiff subsequently brought 
suit on the same patent against a customer 
of the former defendant. The original de- 
fendant assumed the defense of the new 
suit to protect his customer, and then filed 
a bill in equity to enjoin the plaintiff from 
prosecuting any suit against anyone for in- 
fringement of the patent in question, by 
the purchase, use, or sale of any of the 
articles manufactured by himself which 
were like those for which he had been sued 
in the first case. The court declined to de- 
termine whether or not the judgment in 
the first case was a bar to the second suit, 
either because the defendant in the latter 
was privy to the original judgment, or be- 
cause the articles themselves were, by that 
judgment, freed from the control of that 
patent; but did decide that the judgment 
unalterably fixed the rights and duties of 
the immediate parties to it, and established 
the right of the defendant in that case to 
sell freely, and without hindrance from the 
plaintiff, the articles manufactured by him, 
and which the court decided did not 
fringe the patent. 
cree 


in- 
In other words, the de- 
in defendant’s favor established his 
right to manufacture and sell his articles, 
free from all interference from the plain- 
tiff by virtue of the patent in question, 
and established the corresponding duty of 
the plaintiff to recognize and yield to that 
right of the defendant everywhere and al- 
ways. Since his right to manufacture and 
sell the articles in question would be seri- 
ously impaired, if not destroyed, by bring- 
ing suits against his customers, it was held 
that such suits were in violation of his 
rights. It was also held that actions at 








him; and that, though no exact precedent 
could be found, equity had jurisdiction to 
restrain plaintiff from bringing such suits 
against the customers. The interposition 
of the original defendant for the defense 
in the second suit was not regarded as a 
reason for denying him his remedy in 
equity. 


——~jco"" 


Two Cents a Mile. 

The crudeness of the laws that are pro- 
posed and sometimes passed is sharply sug- 
gested by the fact that in numerous states 
bills have been introduced to compel rail- 
roads to carry passengers for 2 cents a mile. 
The right of the legislature to enact laws 
fixing reasonable rates for transportation 
is too well settled to need discussion. A 
large number of cases to this effect are re- 
viewed in a note in 33 L.R.A. 177, showing 
that, since the case of Munn v. Illinois, 94 
U. 8. 113, 24 L. ed. 77, the courts have held 
with substantial unanimity that common 
carriers and other persons engaged in busi- 
ness affected with public interest are subject 
to regulation with respect to the rates that 
they may lawfully charge, although the 
courts must pass upon the reasonableness 
of the rates, and will refuse to enforce a 
law which fixes rates so low as to be prac- 
tically confiscatory, or amount to a depriva- 
tion of the railroad company’s property 
without due process of law. In the agita- 
tion that has been going on the past 
two or three years for the enforcement of 
law against those that defy or evade it, 
there has grown up a strong determination 
that the public shall have justice. But 
justice to the railroads is equally to be in- 
sisted upon. Without passing any judg- 
ment on the fairness or reasonableness of a 
2-cent rate for passenger fare in any par- 
ticular state or on any railroad, it is obvi- 
ous, even to one who has no special informa- 
tion on the subject, that such a rate can- 
not be equally fair in all the states. It 
cannot be doubted that 3, or even 4, cents 
a mile is lower in proportion to the con- 
ditions of the service in some states than 
2 cents a mile is in others. Old and well- 
established roads, where the population is 
dense and large cities near together, can 
unquestionably carry passengers at a rate 


law would be entirely inadequate to protect ! which would be ruinous to roads in sparsely 
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settled regions. Nothing could be more un- 
just or more absurd than an attempt to 
establish a uniform rate of fare on all rail- 


roads throughout the country. If, there- 
fore, all the laws proposed in various states 


for a 2-cent-per-mile rate of fare should 
be enacted, there would probably be a gross 
injustice done to some railroads, and an 
ultimate decision against the constitution- 
ality of some of the statutes. If that were 
not so, it would certainly indicate that the 
2-cent-per-mile rate in some of the other 
states was too high. At all events it is 
obvious that the legality of a rate must be 
fixed with reference to the cost of service, 
and not by a merely arbitrary enactment. 


—_~++e—___ 


Compelling Railroads to Make Con- 
nections. 





An order of the corporation commission 
in North Carolina, requiring the Atlantic 
Coast Line Railroad to restore at Selma a 
connection which it formerly made with a 
train of the Southern Railway Company 
was vigorously, but unsuccessfully, fought 
in the state courts by the railroad company, 
and was recently upheld on writ of error by 
the Supreme Court of the United States. 
Atlantic Coast Line R. Co. v. North Caro- 
lina Corp. Commission, Adv. S. U. S. 1906, 
p- 585, 27 Sup. Ct. Rep. 585, Affirming 137 
N.C. 1,49 S. E. 191. As the Southern Rail- 
way Company afforded the principal means 
of travel between the eastern and western 
parts of the state, and there was no other 
connection made by the Atlantic Coast Line 
company which was adequate for the public 
convenience, it was held that such an order 
was not so arbitrary and unreasonable as 
to amount to a denial of due process of law, 
or to a deprivation of the equal protection 
of the laws, although compliance with the 
order might necessitate operating an extra 
train at a loss, or extending with like re- 
sult the run of a local train, so long as the 
income of the company from its business 
in the state afforded adequate remuneration 
after allowing for any possible loss from 
operating such train to make the needed 
connection. Whatever may be differences of 
opinion as to what constitutes reasonable- 
ness of service, the principle is clearly es- 
tablished by this decision that the state 
haa power to regulate railroads to the 


extent of securing to the public reason- 
able facilities for making connections be- 
tween different roads Few things are more 
aggravating than to reach a railroad junc- 
tion just in time to see a train one wishes 
to take on another road drawing out of 
the station. It is not a wholesome state of 
things when the caprices or quarrels of 
these in charge of connecting railroads can 
be allowed to punish the public. Where this 
has been done it has, no doubt, usually 
been in the case of connections with roads 
of minor importance. But certainly there 
have been many cases in which the public 
have had to bear with this inconvenience 
and unnecessary expense for the lack of a 
little more consideration on somebody’s part 
for their interests. It is gratifying to 
know that for such a wrong there is a 
remedy. 


——_+-o—____ 


Prohibiting Defense of Suicide against 
Policies of Insurance. 





A Missouri statute enacting that “it 
shall be no defense that the insured com- 
mitted suicide,” unless it be shown “that 
the insured contemplated suicide at the 
time he made his application for the 
policy;” and also providing that “any 
stipulation in the policy to the contrary 
shall be void,”—was brought in question in 
the recent case of Whitfield ex rel. Hadley 
v. AStna L. Ins. Co. Adv. S. U. S. 1906, p. 
578, 27 Sup. Ct. Rep. 578. The insurance 
company had attempted to limit its lia- 
bility for death by suicide to one tenth of 
the full amount. Without seriously at- 
tacking the constitutionality of the statute, 
counsel suggested that it “seemingly en- 
courages suicide, and offers a bounty there- 
for, payable not out of the public funds of 
the state, but out of the funds of insur- 
ance companies.” But the court held that 
the statute was a legitimate exertion of 
power by the state. The main contention 
on behalf of the insurer was that the policy 
was not in conflict with the statute. But 
the fact that the attempt was not to defeat 
the policy altogether, because of suicide, but 
only to reduce the amount of liability, was 
held insufficient to take it out of the stat- 
ute. On this question the court said: “We 
cannot agree with the learned courts below 
in their interpretation of the statute. The 
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contract between the parties, evidenced by | L.R.A. 520, 53 N. E. 265. Therefore, it 


the policy, is, we think, an evasion of the 
statute, and tends to defeat the objects for 
which it was enacted. In clear, emphatic 
words, the statute declares that in all suits 
on policies of insurance on life it shall be 
no defense that the insured committed sui- 
cide, unless it be shown that he contem- 
plated suicide when applying for the policy. 
Whatever tends to diminish the plaintiff's 
cause of action, or to defeat recovery in 
whole or in part, amounts in law to a de- 
fense. When the company denied its lia- 
bility for the whole of the principal sum, it 
certainly made a defense as to all of that 
sum except one tenth. If, notwithstanding 
the statute, an insurance company may, by 
contract, bind itself, in case of the suicide 
of the insured, to pay only one tenth of the 
principal sum, may it not lawfully contract 
for exemption as to the whole sum or only 
a nominal part thereof, and, if sued, de- 
feat any action in which a recovery is 
sought for the entire amount insured? In 
this way the statute could be annulled or 
made for any practical purpose. 
Looking at the object of the statute, and 
giving effect to its words according to their 
ordinary, natural meaning, the legislative 
intent was to cut up by the roots any de- 
fense as to the whole and every part of 
the sum insured, which was grounded upon 
the fact of suicide. The manifest purpose 
of the statute was to make all inquiry as 
to suicide wholly immaterial, except where 
the insured contemplated suicide at the 
time he applied for his policy. Any con- 
tract inconsistent with the statute must be 
held void.” 


useless 
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New Action in State Court after Dis- 
missal of Suit Removed. 





Some confusion has existed in respect to 
the right of one who has brought a suit 
in a state court, which has been removed 
to a Federal court and there been dismissed, 
to bring another action for the same cause 
The doctrine that the 
Federal court had exclusive jurisdiction of 
the cause of action after the removal of the 
first action to the Federal court, although 
that action was dismissed, was laid down 
by the supreme court of Ohio in Baliimore 
& O. R. Co. v. Fulton, 59 Ohio St. 575, 44 


in a state court. 


was held that the state court could not en- 
tertain jurisdiction of a second suit for the 
same cause of action. This decision was 
based on the case of Cox v. East Tennessee, 
V. & G. R. Co. 68 Ga. 446, but that merely de- 
cided that a renewal of the action in the 
state court after nonsuit in the Federal 
court was not a part of the original case, 
nor on the same footing with it with respect 
to the statute of limitations. In several 
cases that have since arisen, the doctrine 
of the Ohio case has been invoked, and in 
one or more instances the second suit has 
been dismissed by the state court for want 
of jurisdiction. But in each instance the 
court of last resort has decided against the 
doctrine of the Ohio case. The question was 
discussed at some length in CASE AND Com- 
MENT for July, 1899, in which it was con- 
tended that the Ohio court had reached an 
erroneous conclusion. The discussion of 
the question in CASE AND COMMENT has 
been quoted at length and adopted in the 
later cases of McIver v. Florida C. & P. 
R. Co. 110 Ga. 223, 65 L.R.A. 437, 36 S. 
E. 775, and Young v. Southern Bell Teleph. 
& Teleg. Co. (S. C.) 7 L.R.A.(N.S.) 501, 
55 S. E. 765. The reasoning of CASE AND 
COMMENT in criticizing the Ohio case was 
as follows: “The possibility that a plain- 
tiff might improperly permit the dismissal 
of a cause after removal for the purpose of 
beginning again in the state court, and 
thus compel the defendant to remove the 
cause again or else submit to the state 
court, is one ground of the Ohio decision. 
But the unnecessary trouble caused to a 
defendant by dismissing an action and 
suing anew is not confined to cases that 
have been removed from a state court. It 
does not, in other cases, prevent the plain- 
tiff from commencing a new action after 
dismissing the former one, and the differ- 
ence in respect to actions removed into a 
Federal court is only in degree. The dis- 
tinction between reinstatement of an ac- 
tion and the bringing of a new action does 
not seem to have been much considered in 
this case. Because a case can be reinstated 
only by the court ‘that dismissed it, it is 
said that, ‘by parity of reasoning,’ a state 
court cannot pass on the right of the plain- 
tiff to recommence an action after it has 
been dismissed by a Federal court. But 
commencement of a new action, although 
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for the same cause, is not a reinstatement, 
but a distinct and independent case. Ex- 
clusive jurisdiction of an action is a very 
different thing from exclusive jurisdiction 
of all possible actions for the same cause. 
An election to bring an action in one of two 
courts of concurrent jurisdiction is not 
usually irrevocable. After dismissal of the 
first one, the plaintiff has the same choice 
between the courts that he had originally. 
There seems to be no reason why this should 
not apply where the concurrent jurisdic- 
tion is in state and Federal courts. If 
bringing an action originally in the Fed- 
eral court does not give it such exclusive 
jurisdiction of the entire cause of action as 
to prevent bringing any action therefor in 
a state court after the Federal suit is dis- 
missed, why should this be the result of re- 
moving a suit from a state court into a 
Federal court? In either case, it is diffi- 
cult to see why, after an action has been 
dismissed without prejudice to the right to 
bring a new action, the plaintiff has not 
the same election that he had in the begin- 
ning with respect to jurisdiction.” 

The above reasoning on the subject is 
fully established by the authorities, as 
shown by the note to the Young Case, in 
7 L.R.A.(N.S.) 501. All the decisions, ex- 
cept the Ohio case referred to, agree in 
sustaining the jurisdiction of the state 
court for a new suit after the dismissal of 
the prior action for the same cause by the 
Federal court. 


————_++e—___ 
Index to New Notes 


LAWYERS REPORTS ANNOTATED 
6 L.R.A(NS,) pages 865—1205. 


Contract. See Equity. 
Equity. 

Enforcement of contracts of service 
by courts of equity :—(I.) Scope of 
note; (II.) subject considered with 
reference to the general principles 
which define the limits of equitable 
jurisdiction; (1II.) general rule that 
equity will not specifically enforce 
contracts of service; (IV.) rationale 
of this rule; (V.) qualification of 
the general rule where the applicant 
for relief is in the employment of a 


Animals. 


sons than their employers: (a) 
English cases (b) American cases; 
(VII.) absence of express negative 
stipulation, to what extent a bar to 
exercise of equitable jurisdiction: 
(a) English cases; (b) American 
eases; (VIII.) quality of the serv- 
ices, how far a material element: 
(a) English authorities; (b) Ameri- 
ean doctrine: (1) generally; (2) 
to what descriptions of services the 
doctrine is applicable; (3) doctrine 
applicable whether the contract does 
or does not embrace a negative stip- 


ulation 1115 


Wills. 
Correction of misdescription of land 


in will:—(I.) Scope of note; (II.) 
the judicial correction of testamen- 
tary errors; (III.) patent and lat- 
ent ambiguities; (IV.) absence of 
ambiguity excludes extrinsic evi- 
dence; (V.) wills must be in writ- 
ing; (VI.) wills cannot be changed 
by parol proof; (VII.) patent ambi- 
guities and parol proof; (VIII.) la- 
tent ambiguities and parol proof; 
(IX.) testator’s relations, environ- 
ment, and estate; (X.) parol identi- 
fication ; (XL.) boundaries and 
area of land devised; (XII.) inclu- 
sion and exclusion; (XIII.) testa- 
tor’s intention: (a) finality of the 
will; (b) instructions to draughts- 
man; (c) declarations: (1) in gen- 
eral; (2) anterior to the will; (3) 
coeval with the will; (4) posterior 
to the will; (d) sense testator at- 
tached to his words; (XIV.) false 
demonstration; (XV.) devises with- 
out ownership; (XVI.) devises 
void for uncertainty; (XVII.) con- 
clusion 


Power to create remainder after life 


estate with absolute power of dis- 
posal :—(I.) Introduction ; (I1.) 
scope of note; (III.) rule where 
power of disposal is not considered 
to be property; (IV.) rule where 
power of disposal and life estate 
are considered incompatible; (V.) 
rule as modified by statute; (VI.) 
extent of life tenant’s power 
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One who knows, or should 
know, that his steer is vicious, 
Harris v. Carstens Packing Co 
L.R.A.(N.S.) 1164, to be liable 


is held, in 
. (Wash.) 6 
for injuries 


body of trustees; (VI.) enforcement 
of stipulations by employees not to 
perform services for any other per- 


inflicted by the animal on travelers, if it 
strays unattended onto the highway, al- 
though the owner is guilty of no negligence, 
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ington Mill Co. v. Great Northern R. Co. 
(Wash.) 6 L.R.A.(N.S.) 908, to be void as 
an unconstitutional interference with the 
earrier’s property rights. 

Contagious diseases. See LANDLORD AND 
TENANT. 

Contracts. A contract by one employed 
as assistant in a dentist’s office not to en- 
gage in business in that place or its vicin- 
ity in competition with him is held, in 
Turner v. Abbott (Tenn.) 6 L.R.A.(N.S.) 
892, not to be invalid as in restraint of 
trade. 

The acceptance by telegram of an offer by 
mail, which does not specify any mode of 
acceptance, is held, in Lucas v. Western U. 
Teleg. Co. (Iowa) 6 L.R.A.(N.S.) 1016, not 
to complete the contract until the telegram 
is delivered to the sendee. 

See also INJUNCTION. 

Conversion. See CARRIERS. 

Corporations. Deceit by corporators in 
falsely making a statement required by 
statute, that their articles of association 
shall set out the amount of their capital 
stock, and that it is actually paid in, is 
held, in Webb vy. Rockefeller (Mo.) 6 L.R.A. 


(N.S.) 872, not to render them liable to | 


creditors, on the ground that such state- 
ment is required as a condition to the right 
to do business, and not for the purpose of 
procuring credit. 

Persons who undertake to carry on a 
dentistry business in violation of local law, 
under a charter obtained in another state, 
are held, in Mandeville v. Courtright (C. C. 
A., 3d C.) 6 L.R.A.(N.S.) 1003, to be per- 
sonally liable for injury inflicted by the in- 
competence of their employee, upon a pa- 
tron who submits himself to treatment with- 
out knowing the pretended corporate char- 
acter under which such persons are operat- 
ing. 


Corpse. Parents of an infant child are! 


held, in Long v. Chicago, R. I. & P. R. Co. 
(Okla.) 6 L.R.A.(N.S.)883, not to be en- 
titled to recover damages for mental pain 
and anguish occasioned by the mutilation 
of the dead body of such infant. 

Damages. See CorPsE. 

Dead body. See Corpse. 


Deeds. A grantor in a deed conveying 


land to a trustee for the use and benefit of 


the grantor, who is to receive the net profits 


of the property on demand, and who re- 
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disposing of the land in fee, which, if uncon- 
veyed upon the grantor’s death, is to be 
conveyed to his children or their descend- 
ants, is held, in Meyer v. Barnett (W. Va. 
6 L.R.A.(N.S.) 1191, to remain the owner 
at least of an equitable estate in fee sim- 
ple in the land, where, upon consideration of 
the whole deed, it appears that the inten- 
tion to reserve to the grantor the absolute 
and unlimited power of disposition of the 
land in fee simple is paramount to and in- 
tended to prevail over any words of the 
deed indicating that a life estate only in the 
land is reserved to the grantor. 

Dentists. See ConTRACTS; CORPORATIONS. 

Divorce. A person who has the fixed 
habit of frequently getting drunk is held, in 
Page v. Page (Wash.) 6 L.R.A.(N.S.) 914, 
to be an habitual drunkard within the mean- 
ing of the divorce laws, although he has 
more sober than drunken hours, and the 
habit does not incapacitate him from per- 
forming, during the working hours of the 
day, ordinary, unskilled, manual labor. 

Dogs. See Street RaILways. 

Drunkenness. See Divorce. 

Electricity. An electric company which, 
in stringing wires on its poles which, in 
obedience to a municipal ordinance, it has 
removed inside the curb line on a public 
street, stretches a rope across the walk to 
warn pedestrians not to pass under the 
poles on which its men are at work, is held, 
in Newport News & O. P. R. & E. Co. v. 
Clark (Va.) 6 L.R.A.(N.S.) 905, not to be 
liable for the death of a child which, in 
running along the walk, comes in contact 
with the rope, and is thrown down and 
fatally injured. 

Evidence. That a provision in a will 
locates land devised in a section where tes- 
tator owned no land is held, in Lomax v. 
Lomax (Ill.) 6 L.R.A.(N.S.) 942, not to ad- 
mit parol evidence of a mistake in descrip- 
tion, although he in fact owned land an- 
swering the description in another section, 
of which he did not dispose in the will. 

The waiver of privilege by one seeking 





serves the absolute and unlimited power of 





damages for personal injuries, so as to per- 
mit his physician to testify in the action, 
is held, in Elliott v. Kansas City (Mo.) 6 
L.R.A.(N.S.) 1082, to extend to subsequent 
trials, so that he cannot object to the intro- 
duction in them of substantially the same 
testimony given under the waiver. 

Proof that the plaintiff’s agent, in an at- 
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tempt to deliver a telegraphic message for 
transmission, used the telephone, calling 
upon the telephone company for a connec- 
tion with the office of the telegraph com- 
pany, and, upon being assured by the per- 
son answering that it was the telegraph of- 
fice, repeated to him the message intended 
to be sent, is held, in Planters’ Cotton Oil 
Co. v. Western U. Teleg. Co. (Ga.) 6 L.R.A. 
(N.S.) 1180, not to show that the message 
was in fact delivered for transmission, so 
as to impose liability upon the telegraph 
company for failure to deliver it, where the 
agent of the p'rintiff did not recognize the 
voice of the person who answered him as 
that of an agent of the telegraph company 
or of anyone known to him, and it does not 
appear that such person was in fact an 
agent of the telegraph company. 

Fire. After discovering a fire in progress 
m his premises, for the kindling of which 
he is not responsible, the owner is held, in 
Baird v. Chambers (N. D.) 6 L.R.A.(N.S.) 
882, not to be bound to exercise more than 
ordinary care and diligence to prevent it | 
from spreading. 

See also WATERS. 

Fraud. See CARRIERS. 


Highways. See ELEcTRIcITY; MUNICIPAL 
CORPORATIONS. 
Homesteads. A mortgage upon govern- 


ment land, made by a claimant holding un- 
der the homestead act, prior to final proof, 
for the purpose of procuring money to im- 
prove the land, or for any purpose, provided 
it is not thereby intended to transfer the 
title in evasion of the statute, is held, in 
Stark v. Morgan (Kan.) 6 L.R.A.(N.S.) 934, 
not to be void, nor in violation of the home- 
stead laws. 

Homicide. Where two, in furtherance of 
a common design, enter upon the perpetra- 
tion of a burglary armed and prepared to 
kill if opposed, and, while so engaged, are 
discovered, and, in the effort to escape, one 
of the burglars kills one who is trying to 
arrest him, it is held, in Conrad v. State 
(Ohio) 6 L.R.A. (N.S.) 1154, that both bur- 
glars are equally guilty of the homicide, al- 
though one of them was not armed with a 
deadly weapon, and although such killing 
was not part of the prearranged plan. 

Husband and wife. A statute making 
decedents’ estates generaiiy liable for 
funeral expenses is held, in Schneider v. 
Breier (Wis.) 6 L.R.A.(N.S.) 917, to apply 


to estates of married women leaving sepa- 
rate property, which passes into the hands 
of their personal representatives for ad- 
ministration. 

See also Divorce. 

Infants. See ELEcTRICITY. 

Injunction. The right to an injunction to 
restrain a woman from violating her cou- 
tract to render services in the demonstra- 
tion and sale of a front-lace corset is denied 
in H. W. Gossard Co. v. Crosby (Iowa) 6 
L.R.A.(N.S.) 1115, notwithstanding she is 
experienced, competent, and highly efficient 
in such work, and may be financially irre- 
sponsible. 

Insurance. A provision that, after pay- 
ment of a certain number of premiums, an 
insurance policy shall become incontestable, 
is held, in Thompson v. Fidelity Mut. L. 
Ins. Co. (Tenn.) 6 L.R.A.(N.S.) 1039, not to 
apply to contests for failure to pay pre- 
miums. 

A provision in an insurance policy that, 


| if the policy shall have been in continuous 


force for three years, it shall thereafter be 
incontestable, is held, in Mutual Reserve 
Fund L. Asso. v. Austin (C. C. A., Ist C.) 
6 L.R.A.(N.S.) 1064, not to be inapplicable 
to a policy delivered when the insured was 
not in good health, on the theory that, be- 
cause the policy provided that it shall not 
take effect until delivered while the insured 
was in good health, it never was in force. 

Joinder. See Parties. 

Labor organizations. The right of mem- 
bers of a labor union to refuse to work on 
other jobs of a contractor merely because 
he is employed on a building the owner of 
which employs, to do part of his work, fol- 
lowers of a trade the work done by which 
the union is trying to absorb by refusing to 
do any work on buildings where the work 
represented by such trade is required, unless 
such work is given to them, is denied in 
Pickett v. Walsh (Mass.) 6 L.R.A.(N.S.) 
1067. 

Landlord and tenant. A landlord who 
rents property upon which has existed a 
contagious disease, without informing the 
tenant of that fact, is held, in Finney v. 
Steele (Ala.) 6 L.R.A.(N.S.) 977, not to be 
liable for injury through a member of the 
tenant’s family contracting the disease, 
where he employed an experienced physi- 
cian and a trained, experienced, and com- 
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petent nurse to disinfect the property before 
leasing it. 

Libel. The printing of a reproduced 
photograph in connection with an article 
stating that a certain person is a suicide 
fiend, and that, after a number of attempts, 
when she usually went to the hospital and 
asked to be pumped out, she succeeded in 
killing herself, is held, in Wandt v. Hearst’s 
Chicago American (Wis.) 6 L.R.A.(N.S.) 919, 
to be a libel upon the original of the photo- 
graph, although the name used in the arti- 
cle does not belong to her. 

Master and servant. The defense of as- 
sumption of risk on the part of employees 
with notice of unblocked guard rails is held, 
in Denver & R. G. R. Co. v. Norgate (C. C. 
A. 8th C.) 6 L.R.A.(N.S.) 981, not to be 
taken away by a statute imposing the duty 
upon railroad companies of blocking such 


rails, and making a failure to do so prima | 


facie evidence of negligence in case of injury 
therefrom. 

Mortgage. See HoMESTEADS. 

Municipal corporations. The maintenance 
of a dump for the reception of waste ma- 


terials gathered from the streets, alleys, and | 


private premises of a city is held, in Den- 
ver v. Davis (Cvlo.) 6 L.R.A.(N.S.) 1013, to 
be for its private and corporate convenience, 
so that the city will be liable in case it is 
so negligently managed thaz fire spreads 
from it and destroys property in the vicin- 
ity, although the supervision of the dump 
is in the health department. 

The authority of a city voluntarily to 
burden itself or its taxpayers with the pay- 
ment of damages to public-service corpora- 
tions using the streets under a fyanchise 
from the city, necessarily consequent upon 
the reasonably careful and skilful execu- 
tion of its authorized public works, is denied 
in Anderson v. Fuller (Fla.) 6 L.R.A.(N.S.) 
1026. 

The right of a gas and water company to 
hold the city liable for the cost of making 
the necessary changes in its pipe lines laid 
in the streets under a franchise, upon the 
raising by the municipality of the street 
grade to carry it over a railroad crossing, 
is denied in Scranton Gas & Water Co. v. 
Scranton (Pa.) 6 L.R.A.(N.S.) 1033. 

The making and improving of streets by 
a municipal corporation is held, in Barree v. 
Cape Girardeau (Mo.) 6 L.R.A.(N.S.) 1090, 
to relate to its corporate interests only, so 








as to render it liable for the wrongful acts 
of its agents in performing such duties. 

The liability of a municipality for the 
burning of property of an abutting owner 
by sparks from a defectively constructed 
and negligently managed roller with which 
its agents are repairing a street is denied 
in Alberts v. Muskegon (Mich.) 6 L.R.A.(N. 
S.) 1094. 

Negligence. In a civil action for damages 
for spreading a contagious disease among 
animals, it is held, in North v. Woodland 
(Idaho) 6 L.R.A.(N.S.) 921, that the scienter 
need not be alleged or proved where careless- 
ness or negligence is averred. 

See also ANIMALS; CARRIERS; LANDLORD 
AND TENANT. 

Nuisance. Legislative authority to oper- 
ate a particular business is held, in King v. 
Vicksburg R & L. Co. (Miss.) 6 L.R.A.(N. 
S.) 1036, not to exempt the owner from lia- 
bility for injury to adjoining property by 
noise, smoke, soot, cinders, and vibration 
caused by the careful operation of the plant, 
under a constitutional provision requiring 
compensation to be made in case property is 
injured for public use. 

Parties. The right of a riparian owner to 
maintain a bill in equity against several 
riparian the aggregate of 
whose several and individual acts in deposit- 
ing filth in the stream results in a nuisance 
to his property, to enjoin such acts, although 
injury from the act of each, considered by 
itself, would be nominal, is sustained in 
Warren v. Parkhurst (N. Y.) 6 L.R.A.(N.S.) 
1149. 

Power of attorney. A power of attorney, 
not coupled with an interest, is held, in 
Mills v. Smith (Mass.) 6 L.R.A.(N.S.) 865, 
to be terminated by the death of the donor. 

Principal and surety. See SUBROGATION. 

Sale. When a seller of merchandise agrees 
to sell twenty car loads thereof delivered 
to the buyer “f. o. b. cars,” at the seller’s 
place of business, it is held, in Hurst v. 
Altamont Mfg. Co. (Kan.) 6 L.R.A.(N.S.) 
928, that it is not the duty of the buyer 
to furnish the cars to receive the goods, 


upper owners, 


’ where the 


since the phrase “f. o. b. cars,’ 
use of a common carrier is necessary, means 
that the seller will secure the cars, load 
them, and do whatever may be required to 
accomplish the shipment and consignment of 
the goods to the buyer free of expense to 
him. 








Street railways. When dogs are engaged 
in fighting upon street-railway tracks, and 
are apparently oblivious to an approaching 
car, the motorman, upon discovering them 
in a position of peril, is held, in Harper v. 
St. Paul City R. Co. (Minn.) 6 L.R.A.(N.S.) 
911, to be required to exercise reasonable 
care, by using proper signals or checking | 
the speed of his car, to avoid their injury. 
Strikes. See Lasor ORGANIZATIONS. 
Subrogation. A surety on a supersedeas | 
bond, upon appeal in an action based on at- 
tachment dissolved upon execution of a 
release bond, which supersedeas bond was 


CASE AND COMMENT. 








entered into without the request of the sure- 
ties on the release bond, is held, in Fidelity 
& Deposit Co. v. Bowen (Iowa) 6 L.R.A. 
(N.S.) 1021, not to be entitled, upon pay- 
ment of the judgment after affirmance, by 
right of subrogation, to look to the sure- 
ties on the release bond for reimbursement. 


Telegraphs. See ConTRACTS; EVIDENCE. 
Telephones. See EVIDENCE. 
Time. A statute fixing the time for the 


termination of a term of court is held, in 
Texas Tram & L. Co. v. Hightower (Tex.) 
6 L.R.A.(N.S.) 1046, to refer to sun time. 


Trover. See CARRIERS. 
Waiver. See EVIDENCE. 
Waters. Where the rights of the public | 


are involved in a suit to enjoin the abstrac- 
tion of subterranean waters for use at a 
distance, and the court can arrive in terms 
of money at the loss which the local land- 
owners have sustained, it is held, in New- 
port v. Temescal Water Co. (Cal.) 6 L.R.A. 
(N.S.) 1098, that an absolute injunction 
should not be granted; but the proceeding | 
should be regarded as one to secure com- 
pensation to the local owners for their in- 
jury. 

That no valid appropriation can be made 
by gathering surplus water as it flows over 
the surface from adjoining property upon 
which it has been spread for irrigation pur- 
poses, so as to entitle the appropriator to 
contest the right of the owner of the water 
right, after he has sold the land on which 
the water was used, to gather this surplus | 
for use on other property belonging to him, 
is declared in Burkart v. Meiberg (Colo.) 6 
L.R.A.(N.S.) 1104. 

In an action to recover damages for foul- 
- ing a stream,so as to constitute a nuisance, 
it is held, in Bowman v. Humphrey (Iowa) 
6 L.R.A.(N.S.) 1111, to be no defense that 





plaintiff's own acts contributed to the in- 


| jury. 


A taxpayer whose property is destroyed 
by fire on account of the negligence of a 
waterworks company in not furnishing 
water, in accordance with its contract with 
the city, is held, in Mugge v. Tampa Water- 
works Co. (Fla.) 6 L.R.A.(N.S.) 1171, to be 


| entitled to recover damages from the com- 
| . . 
| pany in an action of tort, where the com- 


pany, by virtue of its contract, enjoyed ex- 
elusive franchises and privileges and the 
preceeds of special taxes imposed for its 
benefit. 

See also Panties. 

Wills. Revocation of a will is held, in 
Strong’s Appeal (Conn.) 6 L.R.A.(N.S.) 1107, 
not to be effected by tearing it and writing 
upon it, “Superseded by the written one,” 
where the written one is ineffectual because 
not properly executed, and it is plain that 
the revocation proceeded upon the assump- 
tion that the written one was valid. 

A will giving property to testator’s wife 
during her lifetime, and providing that she 
may use the property as her own so long 
as she may live, and dispose of the same as 
she may choose, by gift, will, or otherwise, 
as absolutely as she might do if it were her 
own, is held, in Steiff v. Seibert (Iowa) 6 
L.R.A.(N.S.) 1186, to convey a life estate 
with the power of disposal, where another 
clause disposes of what remains after her 
death. 

See also EvIDENCE. 


———_3~- o> ______ 


'Recent Articles in Caw Journals 


and Reviews. 





“Centralization by Construction and In- 
terpretation of the Constitution.”—69 Al- 
bany Law Journal, 98. 

“Some Recent New York Decisions Con- 
cerning the Insolvency of Building Loan As- 
sociations.”—69 Albany Law Journal, 113. 

“Collateral or Casual Negligence.”—43 
Canada Law Journal, 305. 

“The State Tax on Illinois Central Gross 
Receipts—Another View.”—11 Illinois Law 
Review, 21. 

“Claims of Territorial Jurisdiction in Wide 
Bays.”—16 Yale Law Journal, 471. 

“Latent Equities.”—64 Central Law Jour- 
nal, 363. 
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“The Legal Aspects of Mental Alienation.” | “Suits in Chancery.” By H. R. Gibson. 
—27 Law Register, 426. 2d ed. $10 delivered. 

“The Attitude of Equity toward the Strike ‘Digest of Ohio Decisions.” By J. F. 
and Boycott—Use of Injunction.”—11 Law} Laning. $2.50. 
Notes, 27. “A Digest of the Law of Evidence.” By 

“The Doctrine of Imputed Contributory| Sir James fF. Stephen. With American 
Negligence as Applied to Persons Sui Juris.” | notes and notes especially adapted to the 


—64 Central Law Journal, 347. District of Columbia and the states of Vir- 
“The Definition of Criminal Responsi- | ginia and West Virginia, by G. E. Beers, 
bility."—-13 Virginia Law Register, 1. assisted by Spotswood E. Bowers. $5 de- 


“The Constitutionality of the Beveridge | livered. 

Child Labor Bill. (Forbidding interstate “Medical Jurisprudence, Forensic Medi- 
transportation of products of factories | cine, and Toxicology.” By Rudolph A. Witt- 
where children are employed.)”—19 Green} haus and Tracy C. Becker. 2d ed. 4 vols. 
Bag, 290. | Subseription per vol., Sheep, $7 net. 

“Studies in the Constitutional History 
of Tennessee.” By Joshua W. Caldwell. 2d 
ed. Cloth, $2 net. 

“Words and Phrases, Interpreted, De- 
fined, and Commented upon by the Su- 
| preme Court of Montana.” By August C. 
Schneider. Cloth, $2. 





“Conveyancing Considered as a Progres- 
sive Science.” 55 American Law Register, | 
297. 

“The Tool Case of Colorado—Right of Ap- 
pellate Tribunal to Assume Charge of Elec- 
tions by Writ of Injunction.”—64 Central 
Law Journal, 402. 


“Business Policies Inconsistent with Pub-| “American Digest, Annotated. 1906 B.” 
lie Employment.”—20 Harvard Law Review, | A digest of all current American decisions, 
511. | with important English cases, from April 

“Transfer of Land in Old English Law.” | 1. 1906, to September 30, 1906. $6 de- 
—20 Harvard Law Review, 532. livered. 


“Constructive Trusts Based upon the| “General Digest, American and English, 
Breach of an Express Oral Trust of Land.” | Annotated.” Vol. 22, new series. $6 de- 
—20 Harvard Law Review, 549. livered. 

“The Law of Bank Checks (Practical Mill’s “Irrigation Manual.” $4. 

”—24 Banking Law Journal, 329. Rose’s “Code of Federal Procedure.” 3 
| vols. Buckram. $18 delivered. 


Series). 
“Imperial Free Trade.”—6 Canadian Law 


Review, 214. Cook’s “Annotated Criminal and Penal 
“The Parole System—An Historical Re-| Codes, 1907.” 19th ed. Buckram, $6 de- 
view.”—6 Canadian Law Review, 222. livered. 
“*Truck Acts,’ ‘Serip Laws, and ‘Pluck-} Jones on “Corporate Bonds and Mort- 
me-Stores.’ (Prohibiting payment of wages gages.” 3ded. Buckram, $6 delivered. 
in store orders, etc.)”—64 Central Law| Wells on “Replevin.” Buckram, $4.50 de- 
Journal, 387 | livered. 
“The Tendency of Modern Combination. White on “Corporations.” 6th ed. $6 


II.”—15 Journal of Political Economy, 284. | net. This book was quoted, by mistake, in 
“Domicil.”—32 Law Magazine and Re-| the May issue of Case AND CoMMENT at 





view, 268. $5.50. 
“Foods and Their Adulteration.” By H. 
EE W. Wiley. (Philadelphia: P. Blakiston’s 
Son & Co.) (1907) lvol. $4 net. 
New Books. This is a large volume very fully describ- 


ing the origin, manufacture, and composi- 
tion of food products, and the common 

“Marketable Title to Real Estate.” By | adulterations, food standards, and national 
Chapman W. Maupin. 2d ed. Law Canvas, | food laws and regulations. It also has nu- 
$6.40 delivered. merous illustrations. Mr. Wiley has in 

“Commentaries on the Criminal Law of | recent years become familiarly known to 
Missouri.” By T. Adiel Sherwood. $7.50[the public for the very important work 
delivered. he has been doing in the interest of pure 
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food, as chief of the Government Bureau of A Witt From THE NortHwest.—The fol- 
Chemistry. The value of this book is very | lowing with change of names merely, comes 


great. from South Dakota: ‘ 
—_——+o—_—__ : 
A Will. 

The Humorous Side. Between Staale Carlson and Hans Johnson. | 

aoe I, Stalle Carlson, a single mane about 

ExterNat Mepictne.—A Montana news- | Sixty fore yers of age and have never bin 
paper reports the arrest of a justice of the | mared and have no cheldren, I hav made : ' 
peace for alleged assault on a jocular wit-| agreement Wit Hans Johnson that he is 3 t 
ness. He was testifying in his own behalf | and shal tack care of me from this day & ; 
on a trial for cruelty to a cow into which | to may dethe day, and I Staale Carlson, give x 
he had jabbed a pitchfork. Each question | him all of my goods and Chatles and Rel- r 1 


to the witness moved him to mirth, and he | estate, all property of all cins of ene de- 
got more funny with every answer he made, | scription that I one, except Fifty Dollars ; 
until the justice dazed him by a hit on the| which i give to Gurene Helson. Hans John- : 
jaw and by a stern kick as he disappeared | Son is two pay hur when the lande is solde : 
through the door into the street. In defense | or within five years from date. 
of the justice, some of his friends alleged| there is no purson of eney If my relation r 
that his Honor did not strike the hilarious | that have aney right two eney of sad prop- 
party because he thought the man needed | erty except all debts shall be payed buy " 
disciplining, but because he thought it would ; Hans Johnson that I ow the mordge agint ; 

be good for what ailed him physically; | the Land and other debts. | 
in other words, that he did not intend it The description of the land S. W. qr. S. 
for a wrong, but for a remedy. They said, | 26 T. 101 R. 48. 


also, that the patient was subject to epilep- His | 
tic fits, and that one of these was just com- Staale X Carlson. 
ing on while he was testifying; that the Mark. 


| 
judge saw this, and, having heard that a Witnesses: 
rap on the head would prevent such a fit Ole Nelson. 
from materializing, took the smash at the Ole S. Knuteson. 
witness in the interest of good health. 
They triumphantly claimed that the remedy 
was effective, as the man had no fit. The 
complainant, however, took issue on the 
facts, denied that he ever had such a fit, 
or that the treatment would be a proper one 
if he had. He also claimed that the kick 
from behind was irrelevant to the alleged 
remedy. 
\ 


A COMPREHENSIVE OPINION.—The opinion 
of the court in the case of Pierson v. Ed- 
wards, 22 Hun, 462, where the judgment of 
a county court was reversed, and that of 
a justice affirmed, briefly but fully disposes 
of the case as follows: “Held, that the de- f 
fendants killed the right dog and at the : 7 
right time.” 


As Tuey Do It on THE IstHMUS.—Sim- 
plified procedure seems to have been adopted 
in the canal zone. Witness the following: 


A Reat-EsTATE OPERATION.—The follow- 
ing description in a deed on record in a 
certain county of North Carolina is copied 
unchanged from the Book of Deeds, with 
the exception, only, of the name of the un- 
fortunate landowner: “Begging at Beck’s 
South corner running thence North 50 
feet; tnence West 50 feet; thence South 50 
feet; thence East 50 feet to beginning, this 
being a plot of land 50 feet square cut from 
the back end of the said Jemima Jones” 


To whom it may concern. 
Canal Zone. March 13th, 1907. 
Any man who takes another mans horse 
for his own use is a horse thief, and if 
proven can be sent to the penitentiary. 
(Signed) Municipal Judge. 








On the baek of the paper was indorsed: 
“Search Warrant.” 
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REDUCTION 1907 


IN EXPENSE WHA R TON 
OF DELAWARE 


CORPORATIONS|H OM : Cc IDE 


Amendments just passed by our Legisla- 
ture enable you to secure the benefits of 


the best Corporation Laws enacted by any The last edition of this work was published over 
state at less cost than Maine and greatly | ‘tity years ago. It has remained up to the present 
time the standard American authority on the subject. 
below cost of New Jersey. But during these thirty years have been decided over 
nine-tenths of all the cases on homicide. 
DELAWARE CORPORATIONS ARE| __ The present author, Mr. Frank H. Bowlby, Associ- 
ate Editor of Lawyers Reports Annotated, has, while 
ALLOWED TO HOLD STOCKHOLDERS | making use of all that is valuable or scientific in the 
original work, so analyzed and systematized the great 
MEETINGS OUTSIDE OF THIS STATE. mass of case law as to present a perfect text book on 
the subject. 
Copy of Law, complete set of forms and| _ 7040 this makes a book of over 1200 pages, over 75 
per cent. of which is entirely new matter. 
full instructions free. Get the book and be prepared, as the need for such 
a work always comes unexpectedly. 


DELAWARE CHAR- 1 Vol. 1275 Pages, Bound in Buckram 
TER GUARANTEE &|PRICE, $7.50 DELIVERED 
THRUST COMPA taccian tenes oo oe 


Du PonT BLDG. WILMINGTON, DEL. 





THIRD EDITION 








Lawyers Co-operative Pub. Co. 
c 697 Rochester, N. Y. 


HAMLIN’S INDEX-DIGEST 
OF THE INTERSTATE COMMERCE ACTS 


By Charles S. Hamlin, Esq., of the Boston Bar 


This new book contains the text of the important laws relating 
to railroads, shippers, etc., as officially printed by the Interstate Commerce 
Commission, including the original Interstate Commerce Act of 1887 and 
amendments, and the Act of June 29, 1906; it also includes the Sherman 
Anti Trust Act, the Act of June 11, 1906, relating to the liability of rail- 
roads to their employees, the unrepealed clauses of the Wilson Tariff Act 
relating to trusts in the import trade, the Arbitration Act of 1898, the Acts 
as to testimony and immunity of witnesses, and others. 

To these are added a consolidated index of the principal words and phrases 
used in the above Acts, a concise digest of the laws and citations of all uses 
of the same words and phrases in the different Acts. 

As these Acts have been held by the Courts to be of kindred nature a 
comparison of different uses of the same word or phrase will be most valuable 
in the interpretation of these statutes. 

Changes in earlier laws are indicated on the margin of the text. 

All references in the digest are to sections, pages, and lines, all lines in 


the text of the Acts being numbered. 8vo. BUCKRAM, $3.50 NET, DELIVERED. 


LITTLE, BROWN & COMPANY, Publishers 
254 WASHINGTON STREET, BOSTON 











ABOUT THE NEW, 2oth CENTURY 
EDITION OF THE UNITED STATES 


SUPREME COURT REPORTS 
EXTRA-ANNOTATED WITH ROSE'S NOTES 


U. S. Supreme Court to date (1907), 202 

vols. in 50 books, with the current decisions 

: =~ ($5 a book—4 official vols.) and marginal 
paging. Advance Sheets $1 extra. 


It is the regular, well-known “ Lawyers’ Edition” 
—the only uniform, digested, and annotated edition,— 
correct, complete, and the most generally used of any. 


But in this new edition, we have added, with no 
increase in price, all the matter of Walter Malins Rose’s 
12-volume work “ Notes on the United States Supreme 
Court Reports.” We thus give the buyer a $78 set of 
books, free of extra cost, the matter for each volume 
following and bound with the report of the cases. 


We have the exclusive right to this use of these notes. 
No other set of reports will contain them. 


This new annotation gives you the complete history, 
in detail, of every U. S. case as authority in every court 
in the United States for the past 125 years, and makes 
the reports tenfold more valuable in every-day work. 


In their present form, these U.S. Reports should 
be owned by every lawyer who keeps a library. 


Write for price, terms and fuller information. 


THE LAWYERS CO-OPERATIVE PUB. CO. 
ROCHESTER, N. Y. 


CHICAGO ST. PAUL NEW YORK 
gos Lakeside Building Ger. Am. Bk. Building 81 Nassau Street 


C404 
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Are law books “tools”? 


Are bicycles?—horses?—lamps?—pianos? 
—pool tables?—rifles?—-signs’—typewrit- 
ers?—a watch and chain? 


These, and many other similar questions, have 
come before the courts for answer. It is a matter 
for definition. 


For a collection of the judicial and statutory 

definitions, see ‘‘WORDS AND PHRASES,” under | 
‘*Tools,” 
‘‘Common Tools of Trade,” 
‘*Farming Tools and Utensils,” 
‘*Mechanical Tools,” 
**Necessary Tools,” 
‘*Track Tools,” 
‘*Working Tools.” 


West Publishing Co. - St. Paul, Minn. 
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HOW IT’S DONE IN L.R.A. 


To make a long and apparently valuable Note is a compara- 
tively easy matter if the annotator takes a broad subject. But 
when you come to make your Brief, on only one narrow phase 
of that broad subject, you see the difference between such a 
Note and those in the Lawyers Reports Annotated, which are 


on ‘‘Brief Points.’’ 
Below is an example. 


This is the ‘‘scheme’’ for one of the 
Subject Notes in the current volume. 
pages. But the length is not the point. 


The Note itself fills 40 
The point is—such a 


Note contains all the case law on that subject. 


Subject Note. — Injunction to compel or pre- 
vent the erection, maintenance, or removal 
of fences or gates. 


I. Scope, 49. 
II. Injunctive relief on ground of trespass. 

a. Introductory, 50. 

b. Restraining trespass generally. 

1. Adequacy of remedy at law, 
51. 

_ 2. Multiplicity of suits, 55. 
3. Protection of equities, 55. 
c. Boundary fences. 

1. Adequate remedy at law, 55. 

2. Right not established at law, 
57. 

3. Settlement of disputed bound- 
ary, 57. 

4. Protecting possession of tres- 
passer, 58. 

5. Motive for erecting or main- 
taining fence, 58. 

@ Enjoining interference with fences 
under claim of highway or 
way. 

1. General statement, 58. 
£. Highways, streets, or alleys. 
(a) By public authorities. 
(1) To open or change 
the route of high- 
ways, 58. 
(2) To remove encroach- 
ments or obstruc- 
tions, 62. 
{b) By private persons. 67 
(3) Private road, 69. 
(4) Private way, 69. 
“e. Extent or form of relief, 70. 


Ill. Injunctive relief on ground of nuisance. 
a. Introductory, 72. 

b. Obstruction of highways, streets, 

or alleys. 

- In general, 

: —" 


72. 
interest or damage, 
_ Injury must be irreparable, 
4. Be maine balance of inconven- 
iences, 80. 
c. Obstruction of private roads or 
ways. 
1. In general, 80. 
2. —" of remedy at law, 


d. Cnetwenil on of Public lands or 
parks, 84. 
e. Extent or form of relief, 85. 
IV. Enjoining interference with fences or 
gates as waste, 86. 


I. Scope. 


This note treats of the appropriateness of 
the remedy by injunction in suits where the 
right to erect, maintain, or remove fences or 
gates is in question. It includes all such 
cases, whether relief in other particulars was 
asked or not. Since the fact that other ele- 
ments of injury were considered obviously 
weakens the force of the decision as an au- 
thority in fence cases, these additional ele- 
ments have, in each instance, been indicated 
when important, so that the propositions 
may not be misleading. 

Gates maintained by turnpike companies 
for the collection of toll, and safety gates 


There are several thousand such exhaustive Notes in L.R.A. 
An Index to Notes of nearly 500 pages covers those volumes 
1to 70. You can have it for 18c. postage. 
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